Introduction
In this chapter, I draw on recent scholarship on the alleged legitimacy deficits in global governance institutions, seeking to engage the notions of legitimacy this literature suggests with the intriguing case of international human rights institutions. First, I reconstruct how this literature views the problem of legitimacy in global governance, a view that relies on a particular notion of international institutions which both explains and justifies global governance institutions in terms of the collective goods they help states obtain. The puzzle of legitimacy, on this view, lies 2 in offering citizens valid reasons to obey, support or refrain from interfering with global governance institutions -reasons that include certain procedural, epistemic and substantive elements, which together comprise a complex, hybrid standard of legitimacy.
Second, I explore to what extent this view of legitimacy problems with global governance institutions can be applied for analyzing corresponding legitimacy problems with international human rights institutions, which constitute a different kind of political entity than typical global governance institutions. Uniquely, international human rights institutions normally do not help states obtain joint benefits in their external affairs, but regulate the internal relation between a government and individuals under its jurisdiction, and, to the extent that they are effective, chiefly rely on domestic mechanisms of enforcement. This crucial difference between the two kinds of international institutions, in turn, changes the authority relation and the legitimacy puzzle involved. In the human rights area, the problem of legitimacy is to give reasons to governments why they should accept their obligations under international human rights law, in light of the benefits or opportunities human rights treaties provide for citizens or individuals. In the third section, I draw out the implications of this analysis for finding such reasons. While the complex, hybrid standards of legitimacy suggested for global governance institutions need to be substantially reworked in order to apply to international human rights institutions, the often discarded notion of state consent provides an essential component of legitimacy for the human rights area.
Finally, I discuss whether the notion of international institutions discussed in the chapter may have implications beyond the human rights area.
Global governance institutions and problems of legitimacy
Over the past couple of decades, scholars from various fields -international law, political philosophy, international relations, European studies, etc -have produced a burgeoning literature on the legitimacy of the institutions of global governance. Most, if not all, seem to agree that there is an expanding gap between, on the one hand, the number, the scope and the power of international institutions, and, on the other hand, the justification of their right to govern, which cannot merely, or at all, be based on the consent of the states that have created them and delegated authority to them. And while some doubt that this gap could be overcome, most seem to think of it as one of the most urgent contemporary global political matters. In short, a broad international academic literature seems to agree that we are witnessing an impending legitimacy crisis in global governance (Clark 2004; Zürn 2004; Scholte 2004; Keohane 2003; Zürn & Stephen 2010) .
In this chapter, I shall draw on a particular line of scholarship that has addressed problems of legitimacy in global governance. I shall refer to it as cosmopolitan functionalism, for it combines an attempt to explain and justify international institutions in terms of the benefits they help states obtain -a functionalist argument -with a commitment to liberal cosmopolitanism; the idea that human beings are equally the ultimate units of moral concern for everyone (and that states, consequently, are at most of derivative value). As another characteristic trait, cosmopolitan functionalism rejects state consent, global democracy and global justice as normative conceptions of international institutional legitimacy, and instead suggests that a proper theory of legitimacy for global governance must be complex, taking into account both procedural, epistemic and substantive elements. Admittedly, I take certain liberties here, since the theorists whose arguments I group together under this label may perhaps not think of themselves as members of the same family, nor be comfortable with the label, and their accounts of legitimacy differ in some respects.
In general, however, cosmopolitanism and functionalism are not improbable allies. For instance, recently burgeoning literatures on political cosmopolitanism and global justice (e.g. Held 2006; Kuper 2006; Pogge 2002) often rely on functionalism in order to justify a cosmopolitan political order: Many pressing contemporary societal problems transcend the borders of stats and therefore call for corresponding cross-border, functional, multi-level and multi-sited governance institutions, rather than the current order of sovereign states or a rigid world state, in order to approximate cosmopolitan ideals (Karlsson 2008, chap.5) .
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The object of study for the literature on legitimacy in global governance is increasingly influential international organizations, such as the International Monetary Fund, the World Trade Organization, the International Criminal Court, or the United Nations and its various organs and agencies. A key reason for focusing on such institutions is the political power or authority they exercise, but it is a type of authority that distinguishes them from other political entities, most notably states, and may therefore require evaluation according to different notions of justification and legitimacy. Akin to states, global governance institutions issue rules and claim the authority to sanction those who fail to comply with those rules (Buchanan & Keohane 2006) . By the rules they set, institutions may constrain the choices facing societies and impact on many persons' fundamental interests, which makes them distinctly political institutions (Caney 2009 ).
In contrast to states, however, global governance institutions have a restricted remit rather than comprehensive authority; they do not claim a Weberian monopoly of violence, and they rely for their implementation chiefly on the consent of states that delegate authority to them (Buchanan & Keohane 2006) . Moreover, compared to a state, a global governance institution usually by definition faces greater cultural pluralism and people do not identify with it in the way that they identify with their states and nations. To conclude, global governance institutions are sui generis, which sets the terms for assessing them normatively (Caney 2009, p.111) .
What justifies the existence of such institutions? From a cosmopolitan functionalist perspective, we may think of three kinds of instrumental justifications for international institutions:
They provide joint benefits, prevent abuses of power and promote global justice. The first set of arguments, which reflects neoliberal institutionalist theories of international cooperation, focuses on the short-term and fairly concrete benefits international institutions provide by helping states overcome collective action and coordination problems that result from the anarchical condition of the international system. Institutions enable states, as self-interested as they are, to construct regulatory frameworks and establish mutually beneficial welfare-enhancing cooperation that they cannot otherwise obtain. Typical examples of such cooperation are regulatory regimes that promote free trade, regulate financial markets, or curb border-transgressing envi-ronmental degradation. Another set of arguments, drawing, perhaps, on federal-republican international theory, suggests that in an international system characterized by immense power asymmetries, international institutions play an important constraining role, as a system of checks and balances on sovereign states, preventing powerful states from abusing their power and protecting weak powers from domination (Deudney 2007; Ikenberry 2001) . In that sense, international institutions, built on strategic restraint, by which the great powers make concessions to smaller states in exchange of compliance, may advance a nascent liberal, constitutional order. A third set of arguments, which mirrors more idealist notions assuming international cooperation to serve a harmony of interests, suggests that global governance institutions serve a greater purpose of the common good, such as promoting world peace or global justice. Eventually, global governance institutions will play an important part in a functional division of labour in the pursuit of global justice or in developing a cosmopolitan political order, and they may help to ensure that otherwise unwilling states comply with cosmopolitan aims and principles.
That is, not only would multilateral institutions ameliorate an anarchic system of sovereign states; institutions may potentially, in the long run, lead the international order to transform into something qualitatively different (Jacobson 2000) -possibly some sort of cosmopolitan world order.
While not necessarily mutually coherent (nor exhaustive), these three sets of argumentsjoint benefits, checks and balances, and global justice -supposedly answer the question why international institutions exist in two related but distinct ways. First, they offer normative justifications of international institutional authority: Global governance institutions may hold a prima facie presumption of normative justification to the extent that they fulfill certain functions and promote certain ends. Hence, these justifications are instrumental or functional, as they do not seek to justify international institutions in terms of some innate virtue or inherently fair procedures, but in terms of the outcomes they help bring about. Such instrumentalism may seem the obvious way to justify international institutions, but one may think of corresponding justificatory theories of the state to see why instrumentalism does not exhaust the possibilities (cf. Zürn & 6 Stephen 2010). Second, these arguments may also read as functional explanations of why international institutions exist: The agents of world politics create international institutions in order to solve collaboration and coordination problems in the provision of certain collective goods, such as a clean environment, world peace or international order. As explanatory accounts of international institutions, then, these arguments seem consistent with a rationalist-functionalist account of international institutions. The justificatory aspect dovetails with the explanatory aspect, showing to the potential skeptic why international institutions in general are both desirable and feasible.
However, while the provision of such public goods may justify the existence of global governance institutions, it does not obviously legitimate their authority. To the extent that one explains or justifies international institutions in terms of the collective goods they provide, one also needs to clarify who constitutes the collective that may enjoy the good: Cui bono? While some of these collective goods are pure public goods -in the sense that anyone, and not just the contracting states, could enjoy world peace -others are less purely public, as the contracting states are the primary or only direct beneficiaries, and may not automatically translate into a collective good for the populations of those states. Moreover, even if a good or service is strictly and wholly public in consumption, it remains private in production; even when everyone can enjoy the good, someone must pay the price of providing it (Filippov et al. 2004, p.51) . David Lake, who theorizes international authority defined in terms of a social contract, points out the distributional effects of creating an authoritative institutional order:
'As a negotiated compact, authority must benefit on average the members of the relevant society. … But even if everyone in society benefits from having a social order in general, some always benefit more than others. These beneficiaries, in turn, have incentives to support the creation of particular authorities in the first place, and, once vested in that authority, have especially strong reasons for supporting the governor and its corresponding political order." (Lake 2010, p.593) 7 Thus, any authoritative institutional order may have profound influences on the distribution of social, economic and political success and failure within a community (cf. Bohman 1999) and what is to agree upon for governments representing states (even if they were somehow perfectly representative of their respective citizens' interest) is not the same as what is rational if the interest of each and every citizen were directly taken into account (Kuper 2006, p.16f) . For our present purposes, distinguishing between beneficiaries and benefactors is important in order to understand why the authority exercised by global governance institutions, in spite of the benefits that explain and justify their existence, may open for important legitimacy problems.
Secondly, while we may quite convincingly justify international institutions generally in terms of the public goods they provide to governments, to states and their citizens, or to humanity as a whole, such arguments seem insufficient to ground the legitimate exercise of authority by particular international institution over its particular subjects. In fact, it is not obvious that the mere unsolicited provision of benefits would ground any right to rule at all (A. J. Simmons 1999). Thus, like firms and states global governance institutions solve certain problems of collective action, and their existence may therefore be desirable and justified, compared to anarchy, but they do not acquire any right to rule over unwilling persons simply by virtue of being useful.
International institutional legitimacy: Problems and solutions
Having thus reconstructed a cosmopolitan functionalist account of what global governance institutions are (as distinct from other types of political institutions) and why they are justified in general, let us proceed to discuss the ways in which they give rise to legitimacy problems.
Global governance institutions may be a good thing to have in the world in virtue of promoting joint benefits, checks and balances, and global justice, but in order for such institutions to provide those goods efficiently, people must perceive the institutions to be legitimate. As Buchanan & Keohane (2006; cf. 2011) put it, '[t] he perception of legitimacy matters, because, in a democratic era, multilateral institutions will only thrive if they are viewed as legitimate by democratic 8 publics." However, in recent years, people -typically, citizens of Western, liberal democracies or an emerging transnational civil society -have increasingly started to question and dispute the authority exercised by international institutions, a development which may portend an impending crisis of legitimacy (cf. Clark 2004; Zürn et al. 2012) , most theatrically indicated, perhaps, by violent protests at various international summits. In terms of descriptive or subjective legitimacy, many people increasingly seem to believe that these institutions, or the broader political order that they comprise, do not live up to their normative expectations of a decent political order, and, as people act on such beliefs, international institutions will increasingly have difficulties to provide the public goods that justify their existence (Zürn 2004) . Further, these beliefs about a lack of legitimacy may be correct. In normative or objective terms, international institutions fail to meet the appropriate standards of legitimacy, but people's subjective beliefs about the illegitimacy of an institution may also have normative implications: Whether an institution has the objective right to exercise power may depend in part on whether people subject to its authority it find it legitimate.
Thus, we could say that following this view, and admittedly much simplified, the problem of legitimacy in global governance involves three sets of entities: International institutions, governments (and their various agencies), and citizens. We may call this the authority relationship, which is the object of legitimacy -the circumstance that may need normative legitimation and social acceptance (cf. Lake 2010). For governments, who on average are the primary beneficiaries of the collective goods an institution provides, to be able to obtain those goods may seem sufficient justification, in line with their rational self-interest. Legitimacy crises arise when citizens distrust international institutions to the extent that they can no longer provide the collective goods for which they were set up. The puzzle lies in offering individuals reasons, short of justice and self-interest (Buchanan & Keohane 2006) , to accept the authority of international institutions even though they are far from just and even though individuals are not necessarily their net beneficiaries. And the fact that institutions provide one class of agents (governments or states) with certain joint gains may seem an insufficient reason for another class of agents (citi-zens) to accept the authority of that institution, and to bear the costs, directly or indirectly, of providing those benefits (Peter 2010; Waldron 1987 Organization to be to their net disadvantage, and yet find no other option but to participate. But the legitimacy crisis of global governance typically arises when governments need to convince citizens that they should carry the burdens of having their state participate in such institutions, There are certain important differences between these authors in how they conceive of normative legitimacy. Buchanan & Keohane define legitimacy as a right to rule, but in their conception that right is not limited to a right to coercively enforce rules against non-compliers;
rather, in their wide definition, ruling 'includes promulgating rules and attempting to secure compliance with them by attaching costs to non-compliance and/or benefits to compliance."
Neither does the right to rule correspond to a duty to comply on the part of subjects; legitimacy establishes content-independent reasons for governments to comply with the regulations of a global governance institution and, for citizens, to support it, or at least not to interfere with or seek to overthrow it. A conception of legitimacy that includes a duty to obey and a right to coerce, they suggest, is 'too strong for global governance institutions, which generally do not wield coercive power or claim such strong authority' (Buchanan & Keohane 2006, note.11; cf. Buchanan 2010, p.81ff) . In some cases, of course, an international institution may claim authority in a stronger sense (a right to rule exclusively, to be obeyed and to coerce noncompliers), but, they claim, we can still ask whether a global governance institution that only claims weaker forms of authority is legitimate and whether, for instance, citizens, who are not subjects of the institution's attempt to impose duties, have content-independent reasons for supporting the institution.
Kumm, by contrast, asserts that legitimacy entails a duty to obey, suggesting that:
'the very idea of legitimacy develops clearer contours when connected to questions of obedience. Only if and to the extent that international law is legitimate is there a moral duty to obey international law. Such a duty, to the extent that it exists, is of central concern for citizens governing themselves through the framework of a national constitution.' (Kumm 2004, p.908) However, Kumm says less on whether legitimacy also entails a right to rule and to sanction noncompliers, and if so, what institutional agent has that right. Indeed, part of the problem of legitimacy, on his view, is the lack at the international level of authoritative institutions comparable to the legislative bodies at the state level. It is part of his description of international law as governance that international treaty-bodies may increasingly have the authority to specify state obligations, which may in turn constrain the choices available to the democratic citizenry. Fur-thermore, the international legal order "exerts influence" on domestic processes and "exerts pressure" on non-compliers. It is unclear, however, whether such authority also entails a right to enforce, to coerce. Like Buchanan & Keohane, then, Kumm seems to understand authority chiefly as a form of coordination, by which power is exercised via incentive structures and normative frameworks, rather than via coercive force.
While such softer notions of authority may seem to fit the current structure of global governance, they may cause two problems for the argument. First, they may appear to imply that we contrast the flat, networked nature of global governance with a caricatured notion of the state, but the enforcement repertoire of modern states is hardly limited to physical coercion. Beyond the simple dichotomy of coercion and coordination and beyond the ideal-types of 'the state' and international institutions, the difference in hierarchy between the domestic and the international sphere may be conceived as a matter of degree, where the extremes are seldom approximated (Lake 2009 ). Second, conceiving of authority as coordination may also seem to downplay the problem of legitimacy and to depoliticize the power exercised by global governance institutions.
Even when institutions govern via incentive structures and normative frameworks, rather than via commands and coercion, they may significantly constrain the freedom of the agents over which they exercise authority (cf. von Bogdandy et al. 2008 ).
Caney (2009) rather emphasizes the political power that international institutions exercise, which helps him to dismiss varieties of state consent as morally inadequate notions of legitimacy. The tremendous regulatory, coercive impact these institutions have over states, and thereby over people's lives and choices, make them explicitly political, he argues. Caney descriptively asserts international institutions' de facto power, which he defines in general Dahlian terms as influence (Lukes 1974) . Insofar as such institutional power fulfills the criteria of normative legitimacy, I think we might understand it as a right to rule, to be obeyed and to coerce noncompliers: International institutions issue binding rules and have coercive impact, on Caney's view, which is why he thinks they need legitimation. Hence, although Caney does not explicitly 13 relate legitimacy to authority, his view comes closest to include all three elements of a strong notion of legitimacy.
Yet, these conceptions of international institutional legitimacy share certain commonalities.
They suggest that legitimacy results from fulfilling not a single value or property, but a mixture of procedural, epistemic and substantive components. While the conceptions may differ in their weighting of these elements, their common key substantive concern is that an international institution cannot be legitimate if it violates basic human rights, assuming that such rights provide a standard for minimal moral acceptability to which most people would agree, while the procedural components call for channels through which a select group of actors -democratic states and non-governmental organizations -can express their consent, monitor and hold to account.
In that sense, they reflect a nuanced, pluralist idea of what may contribute to enhance the legitimacy of global institutions and avert potential crises of legitimacy.
Now, what are we supposed to do with these standards? One might understand them as operationalizations of normative concepts of legitimacy for empirical research. Hence, we could, presumably, apply the standards to real existing international institutions in order to compare their legitimacy, perhaps quantifying and ranking them according to a legitimacy index. We would face certain epistemic problems of reliability and validity, such as how to weight the various components and how to quantify from qualitative observations. For instance, when assessing whether an institution fulfills the criterion of ongoing consent of democratic states, should the consent of India and Iceland count the same, or rather in proportion to their population? And where along the continuum between a simple majority and full consensus would the criterion be fulfilled? Determining such issues is difficult, but manageable, as for any empirical study of the kind (cf. Buchanan & Keohane 2011) . Such an index might be useful, for instance for testing whether international institutions that score high on the normative legitimacy index, or on its various components, also meet higher social acceptability among states or other key groups.
However, another way to understand these normative standards of legitimacy rather sees them as providing guidance for political action. As individuals, policy-makers or citizens, we ought to take these principles to heart and act on them by giving our support to institutions that fulfill the standards, while working to reform those that fall short. should adhere to when designing or reforming international institutions in order to improve their legitimacy (which seems to be Caney's intention). 4 I take it that these authors conceive of their standards as guiding action and policy in this sense, or perhaps they would dispute the distinction between a standard for empirical research and one for political action (on action-guidance, see Sangiovanni 2009 ). However, if we take the standards to guide individual action, we encounter epistemic and practical problems considerably more difficult to surmount than are the difficulties of operationalizing the standards for empirical research.
First, to the extent that the standards are intended to help individual citizens or policymakers decide what to do, the more complex and unclear the standard, the more difficult it will be to act upon. For instance, judging whether an institution deserves our obedience, support or non-interference may require that we gather information about whether democratic states express consent for the institution on an ongoing basis, about the extent to which the institution impacts on fundamental human rights, is comparatively beneficial and fulfills its constitutive purposes, and about whether the institution allows external agents to participate in revising its objectives and procedures. While such epistemic problems in assessing the standard may be manageable within a scientific study, many individuals will find it difficult to gather and assess such information, even when the institution readily provides it to outsiders (a criterion included in Buchanan & Keohane's standard). Such epistemic difficulties may not seem to undermine the normative validity of a conception of legitimacy, but they reduce its potential to guide political action. We cannot expect individuals to act on principles that they find unintelligible, opaque or equivocal, especially not as a requirement of legitimacy (Waldron 1987 hard to tell what it means for citizens to obey international law or to support international institutions when they cast their vote for a party or a candidate (or occasionally a referendum proposal). Any person's individual impact on global governance is so attenuated, and may be offset by a range of other pertinent, salient concerns, so as to be practically meaningless, most of the time. 5 Moreover, it seems close to a category mistake to require of citizens that they obey international law in their exercise of their democratic rights, since they are rarely subjects of international authority in the way that the states they inhabit and the governments they elect may be, even taking into account the blurring of the distinction between national and international law described by Kumm. As an official or agency of the international law system (cf. Waldron 5 16 2011), a government (and, in turn, its officials and agencies) seems a more plausible candidate for holding a duty to obey international law in its collective exercise of constitutional government, and it is also more likely than citizens to have the epistemic capacity to exercise such a duty in a meaningful way.
A third problem with these complex standards is whether the components they embody really are of the kind that would grant an institution the right to rule and to be obeyed by those subject to its authority. Take Buchanan & Keohane's standard as an example: The fact that an institution receives the ongoing consent of democracies, meets its own objectives and refrains from violating basic human rights, and allows outside agents to monitor and to hold it to account may show -to paraphrase A. John Simmons -that it is good (or, at least, not bad) in certain ways, but it does not obviously show that it has the kind of special moral relationship with any particular subjects that gives it a right to rule over them, to be obeyed by them and to sanc- What duties to obey -or else adjust their action -fall on the agents subject to such legitimate authority? Caney indicates that legitimate international institutions would have 'the powers necessary' to uphold certain fundamental rights, which, presumably, might include rather extensive coercive means. But a theory of legitimacy may seem incomplete unless it can account for how such powers may (and may not) be wielded so as to coerce disobedient individuals. In fact, the cosmopolitan functionalist standards seem to elaborate further reasons in terms of which international institutions may be justified and may command a certain general respect from individuals: The criteria specify a type of institution that is morally acceptable, seeking to convince the hypothetical anarchist that having institutions of this type, as flawed as they may be in practice, is preferable to the status quo ante (Buchanan & Keohane 2011, p.49 ). But such justificatory arguments in fact say little about the grounds of legitimate authority: The right of an institution to rule over and to be obeyed by its subjects and to coerce those who fail to comply.
Thus, taken together, for both epistemic, practical and conceptual reasons, the complex, hybrid notions of legitimacy seem inadequate as requirements on the political choices and actions of individuals or citizens. As normative demands, the standards fall short of the 'ought implies can' requirement. Of course, the standards could still fulfill other important purposes, not least by offering an operationalization of normative legitimacy for empirical research, perhaps forming part of an explanatory theory of social legitimacy, hypothesizing that the more institutions approach these objective criteria, the less societal resistance and critique they will face from the pertinent political actors. The outcome of such research, in turn, may inform public debates about international institutions, and so influence indirectly the choices of citizens (a reasonable interpretation of Buchanan & Keohane's view).
Still, while these standards may be difficult to act upon, the important point is that taking them to guide action for citizens, rather than just to operationalize a normative concept of legitimacy for empirical research, also clarifies how this literature understands the legitimacy problem of global governance institutions: The problem entails giving citizens reasons to accept the authority of international institutions, even though the benefits such institutions provide are mainly enjoyed by states. In order to solve this impending legitimacy crisis, cosmopolitan functionalism suggests combining procedural, epistemic and substantive elements into a complex, hybrid standard of legitimacy, which may then be used to assess whether citizens should obey, support or abstain from interfering with institutions that live up to such complex measures. Now, in the next section, I shall explore how we need to modify this understanding of international institutions, and of the problems and solutions of their legitimacy, in order to make sense of the peculiar case of international human rights institutions.
Why international human rights treaties are different
Now, could we apply or transpose the notions of legitimacy in global governance to the case of international human rights institutions? I shall suggest that the peculiar nature of international human rights institutions recasts the problem of legitimacy in ways that have important repercussions for how to assess and address their legitimacy in normative terms. Detailing how international human rights institution differ from other international regulatory regimes or global governance institutions will help us understand better the problem of their legitimacy, which in turn will help us better grasp solutions to that problem. Thus, this section serves to present an idea about how international human rights institutions have an impact on politics, what sort of difference they make, and what kind of authority they hold over whom. That idea will then serve as the basis for an argument about how to understand the problem of their legitimacy.
Moreover, this exercise may also help us determine the proper scope of cosmopolitan functionalism as a general approach to international institutional legitimacy.
What is so special about international human rights treaties? A number of international relations scholars have noted how international human rights regimes present something of an anomaly for mainstream theories of international relations. Some scholars have sought to analyze international human rights regimes as yet another case of global governance -a regime similar in kind to those regulating other issues areas (Donnelly 1986; Nickel 2002; Montgomery 1999 Hence, international human rights regimes constitute a special case of international institutions because they constrain government behaviour towards citizens, rather than inter-state behaviour.
Furthermore, unlike other regimes, international human rights regimes do not necessarily represent any mutual gain for contracting states (Landman 2005 and risky, since it is so much easier to produce great harm than great benefit through international interventions and sanctions. Thus, because of their peculiar nature, international human rights treaties give rise to, rather than help solving, problems of collective action among states.
And yet, international human rights treaties do have a political impact -it just occurs in another political domain than where students of international relations and international law have been prone to look: In the domestic realm. Scholars providing such second-image explanations argue that international human rights treaties can have important effects on domestic politics, by empowering individuals and groups domestically and, correspondingly, by restricting the political discretion of governments.
6 Obviously, a government may face certain costs if it builds a reputation of being a systematic human rights violator, but it is less clear that a reputation for being an unreliable treaty partner in the human rights area would make a government an unreliable trading partner or military ally, and reputational enforcement gives rise to inter-state collective action problems, so reputation works, at best, as a weak mechanism enforcing compliance (B. Simmons 2009, p.123ff) .
What domestic factors can account for the fact that states willingly restrict their sovereignty by binding themselves by international human rights treaties? In his case study of the European human rights system, Moravcsik (2000; cf. 1995) argues that governments commit to international human rights institutions, with independent jurisdiction and private access, just as they commit to independent domestic institutions, as 'self-interested means of 'locking in' particular preferred policies -at home and abroad -in the face of political uncertainty.' This tactic is particularly useful for newly established democracies, for which the benefits of stabilizing the domestic political status quo against anti-democratic threats outweigh the sovereignty costs of membership. Hence, by alienating sovereignty to an independent international authority and binding itself to an international human rights treaty, a government may seek to preserve its favored domestic policies and insulate itself from the actions of future governments. Relatedly, Simmons (2009) proposes that governments primarily commit to international human rights treaties because they believe that they can and will live up to the treaty's provisions. Of course, some governments may ratify insincerely, for strategic reasons or because of peer pressure, whereas other governments who share the treaty's values still fail to ratify because domestic legal traditions, ratification procedures or decentralization influence the treaty-acceptance process. At any rate, once governments have publicly committed to a treaty, it also constrains them by focusing expectations on certain accepted and proscribed behaviours.
International human rights treaties not only serve to constrain domestic governmental discretion, however, but also provide opportunities for political action, by allowing individuals and groups new means by which to pursue their interests vis-à-vis their governments. In order to explain why states comply with international human rights norms, Simmons (2009) 
The legitimacy puzzle of international human rights institutions
If legitimacy is about morally evaluating the exercise of authority, any theory of legitimacy must offer an account of who holds authority over whom, to whom justification may be owed.
That is, before we can justify an institution's exercise of power, we must specify what its political significance is, and over whom. If international human rights institutions are dissimilar to global governance institutions in general, since they cannot meaningfully be construed in terms of mutual advantages and reciprocal enforcement in the external relations among states, but rather have their prime political effects in altering the internal relation between a government and its citizens, then they comprise an altogether different legitimacy puzzle as well. First, while global governance institutions may claim prima facie justification in terms of providing states with certain collective goods or joint benefits, international human rights institutions would rather claim a baseline justification in terms of providing certain advantages or opportunities to individuals and groups. Second, the provision of such advantages typically fall not on citizens, but on governments, who relinquish domestic political discretion to an independent international treaty body and commit to norms and policies that may be turned against them or their future successors.
Thus, compared to global governance institutions, international human rights institutions invert the legitimacy puzzle. In the area of human rights, the problem of legitimacy is rarely to offer citizens content-independent reasons to refrain from interfering with or actively support international human rights courts, or to show that individuals-qua-citizens have a duty to obey international human rights law when they participate in politics. Rather, the problem of legitimacy is to offer such reasons to states -to governments, parliaments, courts, the police, and other institutional agents of the state who are supposed to commit to and comply with the norms of international human rights treaties. As in global governance, there is a triangular authority relation that may need legitimation, but it points in another direction. Here, the question of legitimacy is not, as in global governance, why individuals should comply, in spite of tangible net costs, with rules or institutions which provide states with certain net benefits they could not otherwise obtain, but rather why governments should comply with human rights norms in spite of the tangible costs (and usually meager benefits) they impose on states, assuming that those norms hold a prima facie claim to justification in light of the advantages and opportunities they provide to individuals and groups.
Like the three sets of arguments offered to justify and explain global governance institutions, similar functional and instrumental arguments suggest themselves for human rights institutions. They may improve the human rights behaviour of states by offering alternative channels and practical tools by which individuals and groups can seek to pursue their interests, in addition to the channels and tools already offered by state and civil society institutions.
The usefulness of state consent
Now, if the legitimacy puzzle of international human rights institutions involves offering states or governments reasons to carry the costs or constraints they entail, the benefits or opportunities those institutions provide for individuals will seem insufficient reasons, just as joint benefits for However, given that international human rights institutions turn the problem of legitimacy on its head, might state consent in fact offer a basic component of their legitimacy? I think it does. As the puzzle now is why states (not citizens) should accept the authority of international human rights institutions, although they have little to gain from it, the fact that states actually and voluntarily have ratified human right treaties seems to provide one compelling reason (if not the only one) for why they should also comply. Applied to the peculiar case of international human rights institutions, moreover, state consent seems to withstand at least some of the standard criticism.
For instance, both Buchanan & Keohane (2006) and Caney (2009) attempt a reductio against state consent, arguing that this notion of legitimacy presupposes that legitimacy can be delegated, so that global governance institutions inherit their legitimacy from legitimate states consenting to them. However, their objection goes, many states do not have any legitimacy to pass down the line, because they mistreat their own citizens (and foreigners) and because they lack procedures guaranteeing democratic accountability. Thus, illegitimate states cannot transfer any legitimacy to international institutions. This might seem a plausible objection, given the way we construct the legitimacy puzzle for global governance institutions. The fact than an oppressive government has consented to a global governance institution should have little significance for citizens, subjects of that government or another, who ponder whether or not to give the institution their support, let alone obey it.
But in the context of international human rights treaties, dismissing state consent on these grounds would have the equally absurd implication of absolving oppressive, non-democratic governments of their human rights obligations. Consider a state such as Eritrea, which has rati-fied or acceded to a range of key international human rights conventions, including the ICCPR, the ICESCR, the CRC and the ACHPR. Eritrea's government cannot claim any credentials in terms of electoral accountability, having refused to implement a democratic constitution ratified in 1997, and it persistently violates even the most basic human rights of the vast majority of its citizens (and thus also violates the terms of those treaties) by jailing political opponents, independent journalists and believers of minority religions; by systematically drafting youth to forced labour under the indefinitely extended military service; and by keeping the majority of its population just on the brink of starvation. Obviously, these established facts of oppression and tyranny cannot imply that Eritrea's government could not be held to the international human rights treaties it has ratified. But in the human rights area, the reductio objection to state consent ironically may seem to serve to relieve oppressive governments of their international human rights commitments and obligations toward their own populations: Illegitimate regimes cannot be bound by human rights conventions, since they cannot legitimately make international treaties. As that conclusion seems counterproductive, we may grant that at least in the human rights field, the fact of internal illegitimacy does not absolve a government from its international obligations.
Moreover, only some form of actual consent seems necessary to establish an authority relationship between an international human rights regime and the state governments subject to its authority. While the general virtues or benefits of having international institutions of this kind may well be taken as a reason for both individuals and governments to support them in general (or, at least, not to interfere with them), that general goodness or fairness of an institution cannot in itself ground a particular duty to comply with its directives. Put differently, a government may well accept or even support the existence of international human rights regimes, in terms of the benefits they help bring about, and yet find those general benefits to be an insufficient reason to comply with the regime in particular instances.
Of course, one might respond that the way in which the government of Eritrea treats its own citizens is plainly wrong, and that establishing the legitimate authority of the human rights treaties it has ratified (yet violates) adds no weight to the moral condemnation of its oppressive that form of international authority, providing a safeguard against the suspicion of parochialism and bias in the continuously developing exercise of that authority. In order to secure that function, drawing on information provided by independent experts or third parties may be useful.
Hence, an epistemic element may belong on a standard of legitimacy in the human rights area, but with states as the subjects of legitimacy, it serves a different purpose than in the case of global governance institutions.
Finally, the substantive elements emphasized in cosmopolitan functionalist theories of international institutional legitimacy suggest that in order to hold legitimate authority over citizens, a global governance institution should respect generally accepted basic human rights and meet the goals in terms of which it justifies its existence. Would that element also have a place in offering states reasons to accept the authority of international human rights institutions as legitimate? The substantive elements express a concern that citizens should regard a global governance institution as legitimate only if it actually contributes to realize the sort of short and long term values in terms of which cosmopolitan functionalists may both justify and explain its existence -such as joint benefits, checks and balances and global peace or justice. Even as an institution may at times fail to fulfill those values, it should openly demonstrate that it strives 31 towards the goals and have procedural mechanisms that increase the likelihood that it realizes its goals relatively efficiently and effectively, although assessing the performance of international organizations is an inherently difficult task (Gutner & Thompson 2010) . It seems uncontroversial that citizens should not accept a duty to obey, support or abstain from interfering with an institution that violates basic human rights, or that repeatedly fails to solve the inter-state problems for which it was created. In the case of human rights institutions, the two substantial elements collapse into one: Promoting the respect for human rights is the goal in which of such institutions may justify their existence.
However, if we want to pursue the inverted legitimacy puzzle, so that the subjects of legitimate authority in this case are not citizens, but governments, what sort of outcomes might constitute valid reasons for governments to regard an international human rights institution as illegitimate? The notion of minimal moral acceptability has no clear analogy in the case of human rights institutions. States sometimes justify flouting their human rights obligations in terms of threats to sovereignty (or popular sovereignty), but international human rights treaties rarely have such existential effects. Generally, international human rights law is not just consistent with but premised on state sovereignty (cf. Nagano 2006) . Treaties may constrain the domestic political discretion of governments by inserting issues on elite agendas, by offering lawyers new tools, and by providing resources for social groups to mobilize, but such effects are subtle and never spell the end of sovereignty. However, if a particular international human rights institution were to persistently fail to contribute to improving the human rights situation within the contracting states generally or if it would stray too far from the core values of the treaty, such negative outcomes may provide valid reasons for states to dispute the authority of the institution.
Hence, in the human rights area, the problem of legitimacy entails defending the authority of international human rights institutions over states, in light of the benefits they provide for individuals and groups within states. If we construe the problem in this way, state consent may not only withstand some of the objections raised against it, but it may offer a necessary element of legitimacy. Of course, this is not to say that state consent is a sufficient criterion of legitima-
